
DULLES TRANSIT PARTNERS, LLC

DULLES CORRIDOR METRORAIL PROJECT
EXHIBIT “B” – SPECIAL CONDITIONS

APPENDIX B-4
FEDERAL REQUIREMENTS
SELLER understands that the Project is financed in part with assistance provided by the Federal Transit Administration (“FTA”) and that a condition to such assistance is the application of certain Laws, Regulations and Ordinances to the Purchase Order and SELLER (“Federal Requirements”).  SELLER agrees that the Purchase Order price includes SELLER’S compliance with all Federal Requirements in effect as of the effective date of the Purchase Order unless FTA issues a written determination to the contrary, and that SELLER will, pursuant to the General Conditions titled “LAWS, REGULATIONS AND ORDINANCES” of the Purchase Order, comply with any changes in law relative to Federal Requirements.  

This Appendix is intended to identify certain specific Federal Requirements, with the understanding that what is identified in this Appendix is not to be deemed all-inclusive.  SELLER agrees that it shall comply with all Laws, Regulations and Ordinances, whether or not they are specifically mentioned in these Federal Requirements, and, through flow-down provisions in its lower-tier subcontracts, require all of its lower-tier contractors to comply with such Federal Requirements to the extent mandated by the applicable Federal Requirement.  Unless otherwise stated in a provision below, SELLER shall flow-down, and require all of its lower-tier subcontractors to flow-down, all provisions of these Federal Requirements to all subcontractors at each tier.  

1.
Fly America
SELLER agrees to comply with 49 U.S.C. 40118 (the “Fly America” Act) in accordance with the General Services Administration’s regulations at 41 CFR Part 301-10, which provide that recipients and sub-recipients of federal funds and their contractors are required to use U.S. Flag air carriers for U.S. Government-financed international air travel and transportation of their personal effects or property, to the extent such service is available, unless travel by foreign air carrier is a matter of necessity, as defined by the Fly America Act. SELLER shall submit, if a foreign air carrier was used, an appropriate certification or memorandum adequately explaining why service by a U.S. flag air carrier was not available or why it was necessary to use a foreign air carrier and shall, in any event, provide a certificate of compliance with the Fly America requirements.  SELLER shall flow-down the requirements of this Section 1 to all of its lower-tier subcontracts that may involve international air transportation.

2.
Cargo Preference - Use of United States-Flag Vessels Requirements
Pursuant to 46 U.S.C. §55305 and 46 C.F.R. Part 381, SELLER agrees:

(a)
To utilize privately owned United States-flag commercial vessels to ship at least 50 percent of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners and tankers) involved, whenever shipping any equipment, materials or commodities pursuant to this subcontract, to the extent such vessels are available at fair and reasonable rates for United States-flag commercial vessels.

(b)
To furnish within 20 working days following the date of loading for shipments originating within the United States, or within 30 working days following the date of loading for shipments originating outside the United States, a legible copy of a rated “on-board” commercial ocean bill-of-lading in English for each shipment of cargo described in paragraph (a) above to BUYER and to the Division of National Cargo, Office of Market Development, Maritime Administration, Washington, D.C.  20230, marked with appropriate identification of the Project.

3.
Buy America
SELLER agrees to comply with 49 U.S.C. § 5323(j) and FTA regulations, "Buy America Requirements," 49 C.F.R. Part 661, and subsequent amendments to those regulations that may be promulgated.  
4.
Seismic Safety Requirements
SELLER agrees that any new building or addition to an existing building will be designed and constructed in accordance with the standards for Seismic Safety required in Department of Transportation Seismic Safety Regulations, 49 CFR Part 41, and will certify to compliance to the extent required by the regulation.  SELLER also agrees to ensure that all Work is in compliance with the standards required by the Seismic Safety Regulations and the certification of compliance issued on the Project.

5.
Energy Conservation Requirements
SELLER agrees to comply with mandatory standards and policies relating to energy efficiency and to comply with the Energy Policy and Conservation Act. 

6. 
Clean Water Requirements
(a) 
SELLER agrees to comply with all applicable standards, orders or regulations issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. §1251 et seq. SELLER agrees to report each violation to BUYER and understands and agrees that BUYER will, in turn report each violation to OWNER, and BUYER and OWNER will, in turn, report each violation as required to assure notification to FTA and the appropriate EPA Regional Office.

(b) 
SELLER shall flow-down the requirements of this Section 6 in all its lower-tier subcontracts exceeding $100,000.

7. 
Lobbying  
(a)
Byrd Anti-Lobbying Amendment, 31 U.S.C.  § 1352, as amended by the Lobbying Disclosure Act of 1995, P.L. 104-65.  SELLER and all of its subcontractors at each tier who apply or bid for an award of $100,000 or more shall file the certification required by 49 CFR Part 20, "New Restrictions on Lobbying."  The language for the certification is set forth in Section 7(b) below.  Each tier certifies to the tier above that it will not and has not used federal appropriated funds to pay any person or organization for influencing or attempting to influence an officer or employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a member of Congress in connection with obtaining any federal contract, grant or any other award covered by 31 U.S.C. § 1352.  Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act of 1995 who has made lobbying contacts on its behalf with non-federal funds with respect to that federal contract, grant or award covered by 31 U.S.C. 1352.  Such disclosures are to be forwarded from tier–to-tier up to BUYER.
(b)
Certification for Contracts, Grants, Loans and Cooperative Agreements.  The certification referenced in Paragraph 7(a) above is as follows:

The undersigned certifies, to the best of his or her knowledge and belief, that:

(1)
No federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of an agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan or cooperative agreement.

(2)
If any funds other than Federal appropriated funds have been paid or will be paid to any person for making lobbying contacts to an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions.

(3)
The undersigned shall require that the language of this certification be included in the award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed by 31 U.S.C. § 1352 (as amended by the Lobbying Disclosure Act of 1995).  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

SELLER certifies or affirms the truthfulness and accuracy of each statement of its certification and disclosure, if any.  In addition, SELLER understands and agrees that the provisions of 31 U.S.C.A 3801, et seq., apply to this certification and disclosure, if any.

                                                Signature of SELLER's Authorized Official

                                                Name and Title of SELLER's Authorized Official

                                                Date

8. 
Access to and Retention of Records  

(a)
SELLER agrees to permit, the U.S. Secretary of Transportation, the FTA, the Comptroller General of the United States, or their duly authorized representatives, to inspect all Work, materials, payrolls, and other data, and to audit the books, records, and accounts of SELLER pertaining to the Project.

(b)
SELLER agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to copy excerpts and transcriptions as reasonably needed.

(c)
Unless a longer period is specified in the elsewhere in the Subcontract Documents, SELLER agrees to maintain all books, records, accounts and reports required under this subcontract, consistent with 49 CFR §18.36, for a period of not less than three (3) years after the date of final payment under the subcontract or termination or expiration of the subcontract, except in the event of litigation or settlement of claims arising from the performance of the subcontract, in which case SELLER agrees to maintain same until the U.S. Secretary of Transportation, the FTA Administrator, the Comptroller General, or any of their duly authorized representatives, have disposed of all such litigation, appeals, claims or exceptions related thereto.

(d)
SELLER agrees to include this Section 8 in each subcontract at each tier.  It is further agreed that the clause shall not be modified, except to identify the subcontractor who will be subject to its provisions.

9. 
FTA Requirements and the Grant Agreement  

SELLER shall at all times comply with all applicable FTA regulations, policies, procedures and directives, including without limitation those listed directly or by reference in the Grant Agreement, as they may be amended or promulgated from time-to-time during the term of the subcontract.  SELLER’S failure to so comply shall constitute a material breach of the subcontract.

10. 
Clean Air
(a)   
SELLER agrees to comply with all applicable standards, orders or regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq.  SELLER agrees to report each violation to BUYER and understands and agrees that BUYER and OWNER will, in turn, report each violation as required to assure notification to FTA and the appropriate EPA Regional Office.

(b)  
SELLER agrees to include these requirements in each subcontract exceeding $100,000 financed in whole or in part with Federal assistance provided by FTA.

11. 
Recycled Products and Recovered Materials  

SELLER agrees to comply with all the requirements of Section 6002 of the Resource Conservation and Recovery Act (RCRA), as amended (42 U.S.C. § 6962), including but not limited to the regulatory provisions of 40 CFR Part 247, and Executive Order 12873, as they apply to the procurement of the items designated in Subpart B of 40 CFR Part 247. 

12.  
Davis-Bacon and Copeland Anti-Kickback Acts
SELLER agrees to comply with the Davis-Bacon Act, 40 U.S.C. § 3141 et seq., as supplemented by Department of Labor Regulations (29 CFR Part 5, “Labor Standards Provisions Applicable to Contracts Governing Federally Financed and Assisted Construction”) and the Copeland Anti-Kickback Act (18 U.S.C. § 374 and 40 U.S.C. § 3145) as supplemented by Department of Labor Regulations (29 CFR Part 3, “Contractors and Subcontractors on Public Building or Public Work Financed in Whole of in part by Loans or Grants from the United States”).  The clause at 29 CFR § 5.5(b) is restated and incorporated below, conformed to designate “Owner” in its capacity as the Project owner under BUYER’S prime contract with OWNER. 

(1)
Minimum wages – 
(i)
All laborers and mechanics employed or working upon the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), will be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not less than those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual relationship which may be alleged to exist between the contractor and such laborers and mechanics.  
Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of paragraph (1)(iv) of this section; also, regular contributions made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period.  Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination for the classification of work actually performed, without regard to skill, except as provided in 29 CFR Part 5.5(a)(4).  Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for each classification for the time actually worked therein: Provided, that the employer's payroll records accurately set forth the time spent in each classification in which work is performed.  The wage determination (including any additional classifications and wage rates conformed under paragraph (1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be posted at all times by SELLER and its subcontractors at the site of the work in a prominent and accessible place where it can be easily seen by the workers.  
(ii)
(A)
BUYER shall require that any class of laborers or mechanics, including helpers, which is not listed in the wage determination and which is to be employed under the subcontract shall be classified in conformance with the wage determination.  OWNER, through BUYER, shall approve an additional classification and wage rate and fringe benefits therefore only when the following criteria have been met:  
(1)
Except with respect to helpers as defined as 29 CFR § 5.2(n) (4), the work to be performed by the classification requested is not performed by a classification in the wage determination; and 
(2)
The classification is utilized in the area by the construction industry; and 
(3)
The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination; and 
(4)
With respect to helpers as defined in 29 CFR § 5.2(n)(4), such a classification prevails in the area in which the work is performed.  
(B)
If the BUYER, SELLER and the laborers and mechanics to be employed in the classification (if known), or their representatives, and OWNER agree on the classification and wage rate (including the amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by OWNER to the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210.  The Administrator, or an authorized representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise OWNER or will notify OWNER within the 30-day period that additional time is necessary.  
(C)
In the event the BUYER, SELLER, the laborers or mechanics to be employed in the classification or their representatives, and OWNER do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), OWNER shall refer the questions, including the views of all interested parties and the recommendation of OWNER, to the Administrator for determination.  The Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so advise OWNER or will notify OWNER within the 30-day period that additional time is necessary. 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the classification under this subcontract from the first day on which work is performed in the classification. 
(iii)
Whenever the minimum wage rate prescribed in the subcontract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the SELLER shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.  
(iv)
If the SELLER does not make payments to a trustee or other third person, the SELLER may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the Secretary of Labor has found, upon the written request of the BUYER, that the applicable standards of the Davis-Bacon Act have been met.  The Secretary of Labor may require the SELLER to set aside in a separate account assets for the meeting of obligations under the plan or program. 
(v)
(A) 
OWNER shall require that any class of laborers or mechanics which is not listed in the wage determination and which is to be employed under the subcontract shall be classified in conformance with the wage determination.  OWNER shall approve an additional classification and wage rate and fringe benefits therefor only when the following criteria have been met:
(1)
The work to be performed by the classification requested is not performed by a classification in the wage determination; and 
(2)
The classification is utilized in the area by the construction industry; and 
(3)
The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination. 
(B)
If the BUYER, SELLER, and the laborers and mechanics to be employed in the classification (if known), or their representatives, and OWNER agree on the classification and wage rate (including the amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by OWNER to the Administrator of the Wage and Hour Division, Employment Standards Administration, Washington, DC 20210.  The Administrator, or an authorized representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise OWNER or will notify OWNER within the 30-day period that additional time is necessary. 
(C)
In the event the BUYER, SELLER, the laborers or mechanics to be employed in the classification or their representatives, and OWNER do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), OWNER shall refer the questions, including the views of all interested parties and the recommendation of OWNER, to the Administrator for determination.  The Administrator, or an authorized representative, will issue a determination with 30 days of receipt and so advise OWNER or will notify OWNER within the 30-day period that additional time is necessary. 
(D)
The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs (a)(1)(v) (B) or (C) of this section, shall be paid to all workers performing work in the classification under this contract from the first day on which work is performed in the classification.
(2)
Withholding - OWNER shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause BUYER to withhold from SELLER under this subcontract or any other Federal contract with the SELLER, or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by SELLER, so much of the accrued payments or advances as may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by SELLER or any of its lower-tier subcontractors the full amount of wages required by the subcontract.  In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), all or part of the wages required by the subcontract, OWNER may, after written notice to the SELLER, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until such violations have ceased. 
(3)
Payrolls and basic records
(i)
Payrolls and basic records relating thereto shall be maintained by SELLER during the course of the work and preserved for a period of three (3) years thereafter for all laborers and mechanics working at the site of the work (or under the United States Housing Act of 1937, or under the Housing Act of 1949, in the construction or development of the project).  Such records shall contain the name, address, and social security number of each such worker, his or her correct classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid.  Whenever the Secretary of Labor has found under 29 CFR § 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, SELLER shall maintain records which show that the commitment to provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost incurred in providing such benefits.  Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.
(ii)
(A)
SELLER shall submit weekly for each week in which any subcontract work is performed a copy of all payrolls to BUYER for transmission to the Federal Transit Administration.  The payrolls submitted shall set out accurately and completely all of the information required to be maintained under section 5.5(a)(3)(i) of Regulations, 29 CFR Part 5.  This information may be submitted in any form desired.  Optional Form WH-347 is available for this purpose and may be purchased from the Superintendent of Documents (Federal Stock Number 029-005-00014-1), U.S. Government Printing Office, Washington, DC 20402.  SELLER is responsible for the submission of copies of payrolls by all of its subcontractors at every tier.
(B)
Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by SELLER, or its lower-tier subcontractor, or his or her agent who pays or supervises the payment of the persons employed under the subcontract and shall certify the following: 
(1)
That the payroll for the payroll period contains the information required to be maintained under section 5.5(a)(3)(i) of Regulations, 29 CFR Part 5 and that such information is correct and complete;
(2)
That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the subcontract during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions as set forth in Regulations, 29 CFR Part 3; 
(3)
That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into the subcontract. 
(C)
The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of Compliance" required by paragraph (a)(3)(ii)(B) of this section.

(D)
The falsification of any of the above certifications may subject SELLER or its lower tier subcontractors to civil or criminal prosecution under section 1001 of title 18 and section 231 of title 31 of the United States Code. 
(iii)
SELLER or its lower-tier subcontractors shall make the records required under paragraph (a)(3)(i) of this section available for inspection, copying, or transcription by authorized representatives of the Federal Transit Administration or the Department of Labor, and shall permit such representatives to interview employees during working hours on the job.  If SELLER, or any of its lower-tier subcontractors fails to submit the required records or to make them available, the Federal agency may, after written notice to SELLER, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds.  Furthermore, failure to submit the required records upon request or to make such records available may be grounds for debarment action pursuant to 29 CFR § 5.12.
(4)
Apprentices and trainees –

 (i) 
Apprentices - Apprentices will be permitted to work at less than the predetermined rate for the work they performed when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration, Bureau of Apprenticeship and Training, or with a State Apprenticeship Agency recognized by the Bureau, or if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the program, but who has been certified by the Bureau of Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an apprentice.  The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the ratio permitted to SELLER as to the entire work force under the registered program.  Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed.  In addition, any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed.  Where SELLER is performing construction on a project in a locality other than that in which its program is registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified in SELLER’S or its subcontractor’s registered program shall be observed.  Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice's level of progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination.  Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program.  If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable classification.  If the Administrator of the Wage and Hour Division of the U.S. Department of Labor determines that a different practice prevails for the applicable apprentice classification, fringes shall be paid in accordance with that determination.  In the event the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency recognized by the Bureau, withdraws approval of an apprenticeship program, the SELLER will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable program is approved. 
(ii) 
Trainees - Except as provided in 29 CFR § 5.16, trainees will not be permitted to work at less than the predetermined rate for the work performed unless they are employed pursuant to and individually registered in a program which has received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training Administration.  The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan approved by the Employment and Training Administration.  Every trainee must be paid at not less than the rate specified in the approved program for the trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination.  Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program.  If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate on the wage determination which provides for less than full fringe benefits for apprentices.  Any employee listed on the payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and Training Administration shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed.  In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed.  In the event the Employment and Training Administration withdraws approval of a training program, the SELLER will no longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved.
(iii) 
Equal employment opportunity - The utilization of apprentices, trainees and journeymen under this part shall be in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR Part 30. 
(5) Compliance with Copeland Act requirements - SELLER shall comply with the Copeland Anti-Kickback Act (18 U.S.C. § 374 and 40 U.S.C. § 3145) as supplemented by the Department of Labor requirements of 29 CFR Part 3, which are incorporated by reference in this subcontract.
(6) Subcontracts – SELLER, and its lower-tier subcontractors shall insert in each lower-tier subcontract the clauses contained in 29 CFR §5.5(a)(1) through (10) and such other clauses as the Federal Transit Administration may by appropriate instructions require, and also a clause requiring SELLER to include these clauses in any lower tier subcontracts.  SELLER shall be responsible for the compliance by all of its lower tier subcontractors with all the contract clauses in 29 CFR §5.5. 
(7) Contract termination: debarment - A breach of the contract clauses in 29 CFR §5.5 may be grounds for termination of the subcontract, and for debarment as a contractor and a subcontractor as provided in 29 CFR §5.12. 
(8) Compliance with Davis-Bacon and Related Act requirements - All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 3, and 5 are herein incorporated by reference in this subcontract.
(9) Disputes concerning labor standards - Disputes arising out of the labor standards provisions of this subcontract shall not be subject to the general disputes clause of this subcontract. Such disputes shall be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR Parts 5, 6, and 7.  Disputes within the meaning of this clause include disputes between the SELLER (or any of its Subcontractors) and the BUYER, OWNER, the contracting agency, the U.S. Department of Labor, or the employees or their representatives.
(10)
Certification of eligibility –

 (i) By entering into this subcontract, SELLER certifies that neither it (nor he or she) nor any person or firm who has an interest in SELLER’S firm is a person or firm ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR § 5.12(a)(1). 
(ii) No part of this subcontract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR § 5.12(a)(1).
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. § 1001.

13.
Contract Work Hours and Safety Standards

SELLER shall comply with the Contract Work Hours and Safety Standard Act, 40 U.S.C. § 3701 et seq.  The clause at 29 CFR 5.5(b) pertaining to Contract Work Hours and Safety Standard Act is restated and incorporated below, conformed to designate “Owner” in its capacity as the Project owner under the Contract: 

(a) 
Overtime requirements - No SELLER or lower-tier subcontractor contracting for any part of the subcontract work which may require or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such workweek. 
(b)
Violation; liability for unpaid wages; liquidated damages - In the event of any violation of the clause set forth in paragraph (a) of this section SELLER and any lower-tier subcontractor responsible therefor shall be liable for the unpaid wages.  In addition, such SELLER and any lower-tier subcontractor shall be liable to the United States for liquidated damages.  Such liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth in paragraph (a) of this section, in the sum of $10 for each calendar day on which such individual was required or permitted to work in excess of the standard workweek of forty hours without payment of the overtime wages required by the clause set forth in paragraph (a) of this section.
(c)
Withholding for unpaid wages and liquidated damages - Owner shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld, from any moneys payable on account of work performed by SELLER and any lower-tier subcontractor under any such subcontract or any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such SELLER and any lower-tier subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in paragraph (b) of this section. 
(d)
Subcontracts - SELLER  shall insert in any lower-tier subcontracts the clauses set forth in paragraphs (a) through (d) of this Section and also a clause requiring the lower-tier subcontractors to include these clauses in any of their lower-tier subcontracts.  SELLER shall be responsible for compliance by any  lower tier subcontractor with the clauses set forth in paragraphs (a) through (d) of this section.
14. 
Employee Protections
(a)
Activities Not Involving Construction -  SELLER agrees to comply, and assures the compliance of each lower-tier subcontractor, with the employee protection requirements for non-construction employees of the Contract Work Hours and Safety Standards Act, as amended, 40 U.S.C. §§ 3701 et seq., in particular the wage and hour requirements of section 102 of that Act at 40 U.S.C. § 3702, and with U.S. DOL regulations, "Labor Standards Provisions Applicable to Contracts Governing Federally Financed and Assisted Construction (also Labor Standards Provisions Applicable to Nonconstruction Contracts Subject to the Contract Work Hours and Safety Standards Act)," 29 C.F.R. Part 5.

(b)
Activities Involving Commerce - SELLER agrees that the provisions of the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq., apply to employees performing Project work involving commerce. 
15. 
No Government Obligation to Third Parties  

BUYER AND SELLER acknowledge and agree that, notwithstanding any concurrence by the Federal Government in or approval of the solicitation or award of the underlying contract, absent the express written consent by the Federal Government, the Federal Government is not a party to the subcontract and shall not be subject to any obligations or liabilities to OWNER, BUYER, or any other party (whether or not a party to that contract) pertaining to any matter resulting from the underlying contract.

16. 
Program Fraud and False or Fraudulent Statements and Related Acts  

(a)
SELLER acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, as amended, 31 U.S.C. § § 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil Remedies," 49 C.F.R. Part 31, apply to its actions pertaining to the Project. Upon execution of the underlying contract, SELLER certifies or affirms the truthfulness and accuracy of any statement it has made, it makes, it may make, or causes to be made, pertaining to the underlying subcontract or the FTA assisted project for which this subcontract work is being performed.  In addition to other penalties that may be applicable, SELLER further acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal Government reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 1986 on Contractor to the extent the Federal Government deems appropriate.

(b)
SELLER also acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or certification to the Federal Government under a contract connected with a project that is financed in whole or in part with Federal assistance originally awarded by FTA under the authority of 49 U.S.C. § 5307, the Government reserves the right to impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. App. 1607a(h) on SELLER, to the extent the Federal Government deems appropriate.

17. 
Debarment and Suspension 


(a) 
SELLER agrees to comply, and assures the compliance of each lower-tier subcontractor, with 49 U.S.C. § 5325(j), Executive Orders Nos. 12549 and 12689, "Debarment and Suspension," 31 U.S.C. § 6101 note, and U.S. DOT regulations, "Governmentwide Debarment and Suspension (Nonprocurement)," within 49 C.F.R. Part 29. 

(b)
The subcontract is a covered transaction for purposes of 49 CFR Part 29.  As such, SELLER is required to verify that none of the SELLER, its principals, as defined at 49 CFR 29.995, or affiliates, as defined at 49 CFR 29.905, are excluded or disqualified as defined at 49 CFR 29.940 and 29.945.  SELLER is required to comply with 49 CFR 29, Subpart C.

18. 
Privacy Act  

The following requirements apply to SELLER and its employees that administer any system of records on behalf of the Federal Government under any contract:

(a)
SELLER agrees to comply with, and assures the compliance of its employees with, the information restrictions and other applicable requirements of the Privacy Act of 1974, 5 U.S.C. § 552a.  Among other things, SELLER agrees to obtain the express consent of the Federal Government before SELLER or its employees operate a system of records on behalf of the Federal Government.  SELLER understands that the requirements of the Privacy Act, including the civil and criminal penalties for violation of that Act, apply to those individuals involved, and that failure to comply with the terms of the Privacy Act may result in termination of the underlying subcontract.

19. 
Civil Rights Requirements  

SELLER agrees to comply with all applicable civil rights laws and implementing regulations including, but not limited to the following requirements:

(a)
Nondiscrimination:  In accordance with Title VI of the Civil Rights Act, as amended, 42 U.S.C. §2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. §6102, section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. §12132, and Federal transit law at 49 U.S.C. §5332, SELLER agrees that it will not discriminate against any employee or applicant for employment because of race, color, creed, national origin, sex, age, or disability.  In addition, SELLER agrees to comply with applicable Federal implementing regulations, including U.S. DOT regulations, "Nondiscrimination in Federally-Assisted Programs of the Department of Transportation--Effectuation of Title VI of the Civil Rights Act," 49 C.F.R. Part 21, and any other implementing requirements FTA may issue, except to the extent FTA determines otherwise in writing.   

(b)
Equal Employment Opportunity: The following equal employment opportunity requirements apply to the subcontract:

(1)
Race, Color, Creed, National Origin, Sex:  In accordance with Title VII of the Civil Rights Act, as amended, 42 U.S.C. §2000e, and Federal transit laws at 49 U.S.C. §5332, SELLER agrees to comply with all applicable equal opportunity requirements of  U. S. Department of Labor (U.S. DOL) regulations, “Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor, “ 41 C.F.R. Parts 60 et seq., (which implement Executive Order No. 11246, “Equal Employment Opportunity,” as amended by Executive Order No. 11375, “Amending Executive Order 11246 Relating to Equal Employment Opportunity,” 42 U.S.C. § 2000e note), and with any applicable Federal statutes, executive orders, regulations, and Federal policies that may in the future affect construction activities undertaken in the course of the subcontract.  SELLER agrees to take affirmative action to ensure that applicants are employed, and that employees are treated during employment without regard to their race, color, creed, national origin, sex or age.  Such action shall include, but not be limited to, the following: employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship. In addition, SELLER agrees to comply with any implementing requirements FTA may issue.  

(2)
Age: In accordance with Section 4 of the Age Discrimination in Employment Act of 1967, as amended, 29 U.S.C. §§ 623 and Federal transit law at 49 U.S.C. § 5332, SELLER agrees to refrain from discrimination against present and prospective employees for reason of age.  In addition, SELLER agrees to comply with any implementing requirements FTA may issue.  

(3)
Disabilities: In accordance with section 102 of the Americans with Disabilities Act, as amended, 42 U.S.C. §12112, SELLER agrees that it will comply with the requirements of U. S. Equal Employment Opportunity Commission, “Regulations to Implement the Equal Employment Provisions of the Americans with Disabilities Act,” 29 C.F.R. Part 1630, pertaining to employment of persons with disabilities.  In addition, SELLER shall comply with the following regulations and any subsequent amendments thereto:. 

(i)
U.S. DOT regulations, "Transportation Services for Individuals with Disabilities (ADA)," 49 C.F.R. Part 37;

(ii) 
U.S. DOT regulations, "Nondiscrimination on the Basis of Handicap in Programs and Activities Receiving or Benefiting from Federal Financial Assistance," 49 C.F.R. Part 27;

(iii) 
Joint U.S. Architectural and Transportation Barriers Compliance Board (U.S. ATBCB)/U.S. DOT regulations, "Americans With Disabilities (ADA) Accessibility Specifications for Transportation Vehicles," 36 C.F.R. Part 1192 and 49 C.F.R. Part 38;

(iv)
 U.S. DOJ regulations, "Nondiscrimination on the Basis of Disability in State and Local Government Services," 28 C.F.R. Part 35;

(v)
U.S. DOJ regulations, "Nondiscrimination on the Basis of Disability by Public Accommodations and in Commercial Facilities," 28 C.F.R. Part 36;

(vi)
U.S. General Services Administration (U.S. GSA) regulations, "Accommodations for the Physically Handicapped," 41 C.F.R. Subpart 101-119;

(vii) 
U.S. Equal Employment Opportunity Commission, "Regulations to Implement the Equal Employment Provisions of the Americans with Disabilities Act," 29 C.F.R. Part 1630;

(viii) 
U.S. Federal Communications Commission regulations, "Telecommunications Relay Services and Related Customer Premises Equipment for the Hearing and Speech Disabled," 47 C.F.R. Part 64, Subpart F; 

(ix) 
U.S. ATBCB regulations, "Electronic and Information Technology Accessibility Standards," 36 C.F.R. Part 1194; and

(x)
FTA regulations, "Transportation for Elderly and Handicapped Persons," 49 C.F.R. Part 609; and

(xi) 
Any implementing requirements FTA may issue.


(4) 
Equal Employment Opportunity Requirements for Construction Activities. With respect to activities determined by the U.S. Department of Labor (U.S. DOL) to qualify as "construction," SELLER agrees to comply and assures the compliance of each lower-tier subcontractor with, all applicable equal employment opportunity requirements of U.S. DOL regulations, "Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq., which implements Executive Order No. 11246, "Equal Employment Opportunity," as amended by Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal Employment Opportunity," at 42 U.S.C. § 2000(e) note, and also with any Federal Laws, Ordinances and Regulations affecting construction undertaken as part of the Project.

(5)
Drug or Alcohol Abuse - Confidentiality and Other Civil Rights Protections.  SELLER agrees to comply with the confidentiality and any other civil rights protections of the Drug Abuse Office and Treatment Act of 1972, as amended, 21 U.S.C. §§ 1174 et seq., with the Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and Rehabilitation Act of 1970, as amended, 42 U.S.C. §§ 4581 et seq., and with the Public Health Service Act of 1912, as amended, 42 U.S.C. §§ 290dd-2, 290dd-3 and 290ee-3, and any subsequent amendments to these acts.

(6)
Access to Services for Persons with Limited English Proficiency. SELLER agrees to comply with Executive Order No. 13166,"Improving Access to Services for Persons with Limited English Proficiency," 42 U.S.C. § 2000d-1 note, and U.S. DOT Notice, "DOT Guidance to Contractors on Special Language Services to Limited English Proficient (LEP) Beneficiaries," 66 Fed. Reg. 6733 et seq., January 22, 2001.


(7)
Other Nondiscrimination Statutes.  SELLER agrees to comply with all applicable requirements of any other nondiscrimination statute(s) that may apply to the Project.

20.
Rights In Data and Patent Rights
(a)  
Rights in Data 


(1)
The term "subject data" used in this Section 20 means recorded information, whether or not copyrighted, that is delivered or specified to be delivered under the subcontract.  The term includes graphic or pictorial delineation in media such as drawings or photographs; text in specifications or related performance or design-type documents; machine forms such as punched cards, magnetic tape, or computer memory printouts; and information retained in computer memory. Examples include, but are not limited to: computer software, engineering drawings and associated lists, specifications, standards, process sheets, manuals, technical reports, catalog item identifications, and related information.  The term "subject data" does not include financial reports, cost analyses, and similar information incidental to contract administration.

(2) 
The following restrictions apply to all subject data first produced in the performance of the subcontract to which this Appendix B-4 has been added:

(a) 
Except for its own internal use, SELLER may not publish or reproduce subject data in whole or in part, or in any manner or form, nor may SELLER authorize others to do so, without the written consent of the Federal Government, until such time as the Federal Government may have either released or approved the release of such data to the public; this restriction on publication, however, does not apply to any contract with an academic institution. 

(b) 
In accordance with 49 C.F.R. § 18.34 and 49 C.F.R. § 19.36, the Federal Government reserves a royalty-free, non-exclusive and irrevocable license to reproduce, publish, or otherwise use, and to authorize others to use, for "Federal Government purposes," any subject data or copyright described in subsections (2)(b)(1) and (2)(b)(2) of this clause below.  As used in the previous sentence, "for Federal Government purposes," means use only for the direct purposes of the Federal Government.  Without the copyright owner's consent, the Federal Government may not extend its Federal license to any other party.

1.  
Any subject data developed under that subcontract, whether or not a copyright has been obtained; and 

2.  
Any rights of copyright purchased by SELLER using Federal assistance in whole or in part provided by FTA.

(c) 
When FTA awards Federal assistance for experimental, developmental, or research work, it is FTA's general intention to increase transportation knowledge available to the public, rather than to restrict the benefits resulting from the work to participants in that work.  Therefore, unless FTA determines otherwise, if SELLER performs experimental, developmental, or research work required by the subcontract, it agrees to permit FTA to make available to the public, either FTA's license in the copyright to any subject data developed in the course of that contract, or a copy of the subject data first produced under the contract for which a copyright has not been obtained.  If the experimental, developmental, or research work, which is the subject of the subcontract, is not completed for any reason whatsoever, all data developed under the subcontract shall become subject data as defined in subsection (a) of this clause and shall be delivered as the Federal Government may direct.  This subsection (c), however, does not apply to adaptations of automatic data processing equipment or programs for the subcontractor's use whose costs are financed in whole or in part with Federal assistance provided by FTA for transportation capital projects.

(d) 
Unless prohibited by state law, upon request by the Federal Government, SELLER agrees to indemnify, save, and hold harmless the Federal Government, its officers, agents, and employees acting within the scope of their official duties against any liability, including costs and expenses, resulting from any willful or intentional violation by the SELLER of proprietary rights, copyrights, or right of privacy, arising out of the publication, translation, reproduction, delivery, use, or disposition of any data furnished under that contract. SELLER shall not be required to indemnify the Federal Government for any such liability arising out of the wrongful act of any employee, official, or agents of the Federal Government. 

(e)
Nothing contained in this Clause on rights in data shall imply a license to the Federal Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Federal Government under any patent.

(f) 
Data developed by SELLER and financed entirely without using Federal assistance provided by the Federal Government that has been incorporated into work required by the underlying contract to which this Attachment has been added is exempt from the requirements of subsections (b), (c), and (d) of this clause, provided that SELLER identifies that data in writing at the time of delivery of the contract work. 

(g) 
Unless FTA determines otherwise, SELLER agrees to include these requirements in each subcontract for experimental, developmental, or research work financed in whole or in part with Federal assistance provided by FTA. 

(3) 
Unless the Federal Government later makes a contrary determination in writing, irrespective of the Contractor's status (i.e., a large business, small business, state government or state instrumentality, local government, nonprofit organization, institution of higher education, individual, etc.), the Contractor agrees to take the necessary actions to provide, through FTA, those rights in that invention due the Federal Government as described in U.S. Department of Commerce regulations, "Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," 37 C.F.R. Part 401. 

(4) 
SELLER also agrees to include these requirements in each lower-tier subcontract for experimental, developmental, or research work financed in whole or in part with Federal assistance provided by FTA.

(b)  
Patent Rights.  The following requirements apply to each contract involving experimental, developmental, or research work:

(1) 
General - If any invention, improvement, or discovery is conceived or first actually reduced to practice in the course of or under the subcontract to which this Appendix B-4 has been added, and that invention, improvement, or discovery is patentable under the laws of the United States of America or any foreign country, SELLER agree to take actions necessary to provide immediate notice and a detailed report to the party at a higher tier until FTA is ultimately notified.

(2)
Unless the Federal Government later makes a contrary determination in writing, irrespective of SELLER 's status (a large business, small business, state government or state instrumentality, local government, nonprofit organization, institution of higher education, individual), SELLER agrees to take the necessary actions to provide, through FTA, those rights in that invention due the Federal Government as described in U.S. Department of Commerce regulations, "Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," 37 C.F.R. Part 401. 

(3) 
SELLER also agrees to include the requirements of this clause in each lower-tier subcontract for experimental, developmental, or research work financed in whole or in part with Federal assistance provided by FTA.

21.
Transit Employee Protective Provisions  

To the extent that FTA determines that transit operations are involved, SELLER agrees to carry out the transit operations work on the underlying contract in compliance with terms and conditions determined by the U.S. Secretary of Labor to be fair and equitable to protect the interests of employees employed under this contract and to meet the employee protective requirements of 49 U.S.C. § 5333(b), and U.S. DOL guidelines at 29 C.F.R. Part 215, and any amendments thereto.  These terms and conditions are identified in the letter of certification from the U.S. DOL to FTA applicable to the FTA Recipient's project from which Federal assistance is provided to support work on the underlying contract.  SELLER agrees to carry out that work in compliance with the conditions stated in that U.S. DOL letter.  


22.
Environmental Requirements

SELLER recognizes that many federal and state Laws, Regulations and Ordinances imposing environmental and resource conservation requirements may apply to the Project.  Some, but not all, of the major federal Laws, Regulations and Ordinances that may affect the Project include: the National Environmental Policy Act of 1969, as amended, 42 U.S.C. §§ 4321 et seq.; the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq. and applicable sections of 29 U.S.C.; the Federal Water Pollution Control Act, as amended, 33 U.S.C. §§ 1251 et seq.; the Resource Conservation and Recovery Act, as amended, 42 U.S.C. §§ 6901 et seq.; and the Comprehensive Environmental Response, Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9601 et seq. SELLER also recognizes that U.S. EPA, FHWA and other Federal agencies have issued, and in the future are expected to issue, regulations, guidelines, standards, orders, directives, or other requirements that may affect the Project. Thus, SELLER agrees to comply, and assures the compliance of each of its lower-tier subcontractors, with any such Federal requirements as the Federal Government may now or in the future promulgate.  Listed below are environmental requirements of particular concern to FTA and SELLER
.  SELLER agrees that those laws and regulations may not constitute SELLER'S entire obligation to meet all Federal environmental and resource conservation requirements.

(a) 
Environmental Protection.  SELLER agrees to comply with all applicable requirements of the National Environmental Policy Act of 1969, as amended, 42 U.S.C. §§ 4321 et seq., Executive Order No. 11514, as amended, "Protection and Enhancement of Environmental Quality," 42 U.S.C. § 4321 note; FTA statutory requirements at 49 U.S.C. § 5324(b); U.S. Council on Environmental Quality regulations imposing requirements for compliance with the National Environmental Policy Act of 1969, as amended, 40 C.F.R. Part 1500 et seq.; joint FHWA/FTA regulations, "Environmental Impact and Related Procedures," 23 C.F.R. Part 771 and 49 C.F.R. Part 622.

(b) 
Air Quality. SELLER agrees to comply with all applicable regulations, standards, orders, and requirements implementing the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq.  In addition:

(1) 
SELLER  agrees to comply with the applicable requirements of the U.S. EPA regulations, "Conformity to State or Federal Implementation Plans of Transportation Plans, Programs, and Projects Developed, Funded or Approved Under Title 23 U.S.C. or the Federal Transit Act," 40 C.F.R. Part 51, Subpart T; and "Determining Conformity of Federal Actions to State or Federal Implementation Plans," 40 C.F.R. Part 93. To support the requisite air quality conformity finding for the Project, BUYER agrees to implement each air quality mitigation or control measure incorporated in the Project.  SELLER further agrees that any Project identified in an applicable State Implementation Plan as a Transportation Control Measure will be wholly consistent with the design concept and scope of the Project described in the State Implementation Plan.

(2) 
U.S. EPA also imposes requirements implementing the Clean Air Act, as amended, that may apply to transit operators, particularly operators of large transit bus fleets.  Accordingly, SELLER agrees to comply with the following U.S. EPA regulations to the extent they are applicable to the Project: "Control of Air Pollution from Motor Vehicles and Motor Vehicle Engines," 40 C.F.R. Part 85; "Control of Air Pollution from New and In-Use Motor Vehicles and New and In-Use Motor Vehicle Engines: Certification and Test Procedures," 40 C.F.R. Part 86; and "Fuel Economy of Motor Vehicles," 40 C.F.R. Part 600.

(3) 
SELLER agrees to comply with the notification of violating facility requirements of Executive Order No. 11738, "Administration of the Clean Air Act and the Federal Water Pollution Control Act with Respect to Federal Contracts, Grants, or Loans," 42 U.S.C. § 7606 note. 

(c) 
Use of Public Lands.  SELLER agrees that it will not use in the Project any publicly owned land from a park, recreation area, or wildlife or waterfowl refuge of national, State, or local significance as determined by the Federal, State, or local officials having jurisdiction thereof, and will not use in the Project any land from a historic site of national, State, or local significance unless the Federal Government makes the findings required by 49 U.S.C. §303.

(d) 
Wild and Scenic Rivers. SELLER agrees to comply with the Wild and Scenic Rivers Act of 1968, as amended, 16 U.S.C. §§1271 et seq. relating to protecting components of the national wild and scenic rivers system.

(e) 
Coastal Zone Management.  SELLER agrees to assure Project consistency with the approved State management program developed under the Coastal Zone Management Act of 1972, as amended, 16 U.S.C. §§ 1451 et seq.

(f) 
Wetlands.  SELLER agrees to comply with the protections for wetlands in accordance with Executive Order No. 11990, as amended, "Protection of Wetlands," 42 U.S.C. § 4321 note.

(g) 
Floodplains.  SELLER agrees to comply with the flood hazards protections in floodplains in accordance with Executive Order No. 11988, as amended, "Floodplain Management" 42 U.S.C. § 4321 note.

(h) 
Endangered Species.  SELLER agrees to comply with the protections for endangered species of the Endangered Species Act of 1973, as amended, 16 U.S.C. §§ 1531 et seq.

(i) 
Historic Preservation.  SELLER agrees to foster compliance with the Federal historic and archaeological preservation requirements of section 106 of the National Historic Preservation Act, as amended, 16 U.S.C. § 470f; Executive Order No. 11593, "Protection and Enhancement of the Cultural Environment," 16 U.S.C. § 470 note; and the Archaeological and Historic Preservation Act of 1974, as amended, 16 U.S.C. §§ 469a et seq. as follows:

(1) 
In accordance with U.S. Advisory Council on Historic Preservation regulations, "Protection of Historic and Cultural Properties," 36 C.F.R. Part 800, SELLER agrees to consult with the State Historic Preservation Officer concerning investigations to identify properties and resources included in or eligible for inclusion in the National Register of Historic Places that may be affected by the Project, and agrees to notify FTA and owner of any affected properties.

(2) 
SELLER agrees to comply with all Federal requirements to avoid or mitigate adverse effects on those historic properties.

(j) 
Environmental Justice.  SELLER agrees to comply with the policies of Executive Order No. 12898, "Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations," 42 U.S.C. § 4321 note.

(k) 
Mitigation of Adverse Environmental Effects.  Should the Project cause or result in adverse environmental effects, SELLER agrees to take all reasonable measures to minimize those adverse effects, as required by 49 U.S.C. § 5324(b), and other applicable Federal laws and regulations, including joint FHWA/FTA regulations, "Environmental Impact and Related Procedures," 23 C.F.R. Part 771 and 49 C.F.R. Part 622.  Contractor agrees to comply with all environmental mitigation measures identified as commitments in applicable environmental documents (i.e., environmental assessments, environmental impact statements, memoranda of agreement, and documents required by 49 U.S.C. § 303) and with any conditions imposed by the Federal Government in a finding of no significant impact or record of decision. SELLER agrees that those mitigation measures are incorporated by reference and made part of the Grant Agreement or Cooperative Agreement.  SELLER also agrees that any deferred mitigation measures will be incorporated by reference and made part of the Grant Agreement or Cooperative Agreement as soon as agreement with the Federal Government is reached.  Contractor understands and agrees that those mitigation measures agreed upon may not be modified or withdrawn without the express written approval of the Federal Government.

23.
Disadvantaged Business Enterprises 

(a)
The subcontract is subject to the requirements of Title 49, Code of Federal Regulations, Part 26, Participation by Disadvantaged Business Enterprises in Department of Transportation Financial Assistance Programs.  SELLER shall not discriminate on the basis of race, color, national origin, or sex in the performance of the Contract and shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of this subcontract.  SELLER agrees to take the following measures to facilitate participation by disadvantaged business enterprises (DBE) in the Project:

(1) 
SELLER agrees and assures that it will comply with U.S. DOT regulations, "Participation by Disadvantaged Business Enterprises in Department of Transportation Financial Assistance Programs," 49 C.F.R. Part 26.

(2) 
SELLER agrees and assures that it shall not discriminate on the basis of race, color, national origin, or sex in the award and performance of any subcontract supported with Federal assistance derived from U.S. DOT or FTA or in the administration of its DBE program or the requirements of 49 C.F.R. Part 26.  SELLER agrees to take all necessary and reasonable steps set forth in 49 C.F.R. Part 26 to ensure nondiscrimination in the award and administration of all lower-tier subcontracts supported with Federal assistance derived from U.S. DOT.  Implementation of this DBE program is a legal obligation, and failure by SELLER to carry out these requirements is a material breach of the subcontract, which may result in the termination of this subcontract or such other remedy as Owner deems appropriate.  Each subcontract SELLER signs with a lower-tier subcontractor must include the assurance in this paragraph (see 49 CFR 26.13(b)).  Upon notification by U.S. DOT to SELLER of its failure to implement its approved DBE program, U.S. DOT may impose sanctions as provided for under 49 C.F.R. Part 26 and may, in appropriate cases, refer the matter for enforcement under 18 U.S.C. § 1001, and/or the Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801 et seq.

(b)  
SELLER agrees to make good faith efforts to meet the DBE participation goals set forth in the subcontract.  SELLER shall document DBE participation or, as applicable, document adequate good faith efforts to do so, as provided for in 49 CFR 26.53.  In accordance with the forms set forth in the subcontract, SELLER shall provide BUYER with the following information, as well as any other information required by such Plan:

1.     The names and addresses of DBE firms that will participate in the subcontract;

2.     A description of the work each DBE will perform;

3.     The dollar amount of the participation of each DBE firm participating;

4.     Written documentation of SELLER’s commitment to use a DBE Subcontractor whose participation it submits to meet the subcontract goal;

5.    Written confirmation from the DBE that it is participating in the subcontract as provided in SELLER ’s commitment; and 

6.    If the subcontract goal is not met, evidence of good faith efforts to do so.   

(c)  
SELLER is required to pay its lower-tier subcontractors performing work related to the subcontract for satisfactory performance of that work no later than 30 days after SELLER’s receipt of payment for that work from BUYER.  In addition, SELLER is required to return any retainage payments to those lower-tier subcontractors within 30 days after the lower-tier subcontractor's work related to this subcontract is satisfactorily completed.

(d) 
SELLER must promptly notify BUYER, whenever a DBE subcontractor performing work related to the subcontract is terminated or fails to complete its work, and must make good faith efforts to engage another DBE subcontractor to perform at least the same amount of work.  SELLER may not terminate any DBE subcontractor and perform that work through its own forces or those of an affiliate without prior written consent of BUYER.

24.
Seat Belt Use
In accordance with Executive Order No. 13043, "Increasing Seat Belt Use in the United States," 23 U.S.C. § 402 note, SELLER is encouraged to adopt on-the-job seat belt use policies and programs for its employees that operate company-owned, rented, or personally-operated vehicles and include this provision in its subcontracts.

25.
  Substance Abuse
(a)
SELLER agrees to establish and implement a drug and alcohol testing program that complies with 49 CFR Part 655, produce any documentation necessary to establish its compliance with Part655, and permit any authorized representative of the United States Department of Transportation or its operating administrations, the State Oversight Agency of Virginia,  Owner or BUYER, to inspect the facilities and records associated with the implementation of the drug and alcohol testing program as required under 49 CFR Part 655 and review the testing process.  SELLER agrees further to certify annually its compliance with Part 655 before March 15 and to submit the Management Information System (MIS) reports before March 15) to BUYER.  To certify compliance SELLER shall use the "Substance Abuse Certifications" in the "Annual List of Certifications and Assurances for Federal Transit Administration Grants and Cooperative Agreements," which is published annually in the Federal Register.

(b)
To the extent applicable, SELLER agrees to comply with the following Federal substance abuse regulations:

(1)
Drug-Free Workplace.  U.S. DOT regulations, “Governmentwide Requirements for Drug‑Free Workplace (Financial Assistance), 49 C.F.R. Part 32, that implement the Drug‑Free Workplace Act of 1988, 41 U.S.C. §§ 701 et seq.

(2)
Alcohol Misuse and Prohibited Drug Use.  FTA regulations, “Prevention of Alcohol Misuse and Prohibited Drug Use in Transit Operations,” 49 C.F.R. Part 655, that implement 49 U.S.C. § 5331.

26.
Protection of Sensitive Security Information.  
To the extent applicable, SELLER agrees to comply with section 101(e) of the Aviation and Transportation Security Act, 49 U.S.C. § 40119(b), with U.S. Transportation Security Administration regulations, "Protection of Sensitive Security Information," 49 C.F.R. Part 1520, and with any other implementing regulations, requirements, or guidelines that the Federal Government may issue.

27.
Access for Individuals with Disabilities  

SELLER agrees to comply with 49 U.S.C. § 5301(d), which states the federal policy that elderly individuals and individuals with disabilities have the same right as other individuals to use public transportation services and facilities, and that special efforts shall be made in planning and designing those services and facilities to implement transportation accessibility rights for elderly individuals and individuals with disabilities.  SELLER also agrees to comply with all applicable provisions of section 504 of the Rehabilitation Act of 1973, as amended, with 29 U.S.C. § 794, which prohibits discrimination on the basis of disability; with the Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. §§ 12101 et seq., which requires that accessible facilities and services be made available to individuals with disabilities; and with the Architectural Barriers Act of 1968, as amended, 42 U.S.C. §§ 4151 et seq., which requires that buildings and public accommodations be accessible to individuals with disabilities.  
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